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COMMENTS OF TOWN OF HERNDON, VIRGINIA

Town of Herndon, Virginia (Herndon) files these comments in response to the Notice of

Inqniry CNO]"), released April 7, 201 I, in the above-emitled proceeding, Through these

comments, Herndon seeks to provide the Commission with basic information regarding its local

right-oC-way and Caeilily management practices and chargcs. 1 The Commission should not

inlerCere lVith thcse local policies here. Herndon has developed considerable expertise applying

its policies to protect and further public safety, economic development, and other community

intercsts. By adopting rules in this area, the Commission could disrupt this process at substantial

cost to local taxpaycrs and [Q thc local economy. We believe that a basic respect for federalism, a

fair reading of the Constitution and the Communications Act, and an honest assessrnenl of the

Commission's limited expertise on localland use maners all point to the same conclusion: this is

no place for Cedcnli regulation.

I We usc the term "charges" to include both any cost recovery that is pan of right-of-way and
facility management (such as permitting fees), as well as other compensation we may receive
from communications companies for use of the rights-or-lVay and other facilities consistent with
state and local LIW.



Herndon has successfully managed its property to encourage deployment of several

broadband net works to dale. As a result. broadband service is available to 100% of the

households and busincsses in our jurisdiction. There is no evidence that our policies or charges

with rcspcct to placement of facilities in the rights-of-way or on Town property (such as water

towcrs) have discouraged broadband deployment. Our community welcomes broadband

deployment, and our policies allow us to work with any company willing to provide service. No

company has cited our policies as a reason that it will not provide service. We believe our

policies have helpcd to avoid problems and delays in broadband deployment by enslJfing that

broadband deployment goes smoothly for both the providers who follow the rules and the larger

community. Herndon has granted and currenrly has in place 20 franchises and 13 water tower

leases for telecommunications providcrs. Herndon has granted two cable television franchises to

providers that also provide telephone and other telecommunications services. The Town in 20 II

improved and expanded the ability of telecommunications providers to erect towers on private

land. On the other hand, we also know that many entities seeking access to our rights-of-way and

facilities would prefer to live without rules or regulations, to the great detriment of other users,

aburting landowners, !=ommuters, and the general taxpayer. Herndon is mandated to grant long

term leases of public property and franchises to use public streets by the Constitution of Virginia

ancl by enabling statutes by using a public legislative process. Herndon as a municipal

government must so act by ordinance after a public hearing requiring formal and complete

professional manageriaL engine.ering and legal staffing. Yet, it is conlmon to receive from

telecommunications providers or their 'contractors informal, incomplete, or incoherent

submissions on stock, legalistic ancl wordy documents that are unreviewable and un-approvable.

In response to the NOI, Herndon provides the following information:

1. Application Pracedures, Forms, Substantive Requirements, and Charges.
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The Commission asks whether all necesscu'y application procedures, forms, substantive

requirements, and charges are readily available2

Herndon applies the following right-of-way management and facility placement

procedures. Article V[] §9 of the Constitution of Virginia (1971) requires a public process

before any franchise 10 use public streets of long term lease of public property may be granted.

Sections 15.2-2100 through 15.2-2108.1: I, Code of Virginia, carry out these constitutional

mandates. htlp:/lleg I.state. va.us/cgi-bin/le£p504.exe'?000+cod+ 15.2-? 100 Herndon staff

receives a proposal, reviews it from engineering, management, and legal perspectives; and 1l1akes

a recommendation to the Herndon Town Council (Council). In the cases of leases of water tank,

a zoning and architectural review are also perforIlled. The Council acts by ordinance after a

public hearing.

The Council is prevented by § 56-468.1, Virginia Code hllp://lee: l.state.va.uslcgi

bin/legp504.exe"OOO+cod+56-468.1 from imposing any franchise fees or street opening fees for

use of streels by telecolllIllunications providers. This fee is determined by the Virginia

Department of Transportation and is currently $.83 per access line. Some providers maintain no

access lines and so Herndon received no fees. Herndon receives $182,870 per year from the

public rights-of-way use fee. Herndon also charges smaIJ incidental fees for street opening

permils to ensure public safely. The telecommunication providers do not pay these fees because

they were preempted by the public rights-of-way use fee, through a permit process for

coordination ,md public safety is still undergone in every case.

The Council charge, a ,tandarcl $2,550 per month for use of its water towers for

telecommunication facilities TIle fce and charges for cable service providers are based on and

2 NOl9f 14.
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controlled by town, federnl, and Virginia law as well as on negotiations that underlay the

agreement by Herndon and the cable providers for these cable franchises.

II. Sources ofDelays.

The Commission asks what factors are chiefly responsible to the extent applications are

not processed in a timely fashion. The Commission also asks ahout errors or omissions in

applications. J

In Herndon most applications are processed very quickly. However, in some cases, it is

common to receive from telecommunications providers or their contractors informal, incomplete,

or incoherent submission on stock, legalistic and wordy documents that are unreviewable and un-

approvable. These factors cause the inappropriate delay that is overlayed to the built in, desired

delay inhercnt in a representative democracy in the legislative approval process.

III. [mproremenls.

The Commission asks whether there are particular practices that cau Improve

. 4
processtng.

Herndon has recognized a number of practices that have improved the process.

Applical1ts should be represented by counsel, who will assure that the draft lease (on Herndon

provided form for convenience of all) and the accompanying engineering documents are

complete, accurate, and coherent. Herndon will consider and approve any coherent, complete,

and accurate franchise or lease that the applicant may submit. There is no specific requirement

'id.

, NOI ~'fl 14,29.
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that these instruments be on Herndon's form, though federal and State law enjoin consistency

and uniformity in treatment of telecommunication providers.

IV. Permitting Charges.

The Commission seeks data "on current permitting charges, including all recurring and

non-recurring charges, as well as any application, administrative, or processing fees."

Specifically, the Commission asks commenters to identify:

•

•

•

•

•

the type of facilities for which such charges are assessed;

how such charges are structured (e.g., per foot or percent of revenue in the case of
rights of way fees);

whether the community is subject to comprehensive state franchising or rights-of

way-Iaws~

whethcr the charges are published in advance or individually negotiated, designed

to approximate market rates or merely recover costs (direct and/or indirect), and

accompanied by comprehensive terms, and conditions; and

the value of any in-kind contributions required for access or permit approval.

The Commission furthers asks whether such charges are related to impacts on the local

community, such as pavement restoration costs for projects that involve trenching in roadways 5

In Herndon, the Council IS prevented by § 56-468.1, Virginia Code

htlp:l/le~ [.state. va.L1s/cgi-iJin/le~p504.exe'?OOO+cod+56-468.1from imposing any franchise fees

ror LIse of streets by telecommunications providers. This fee is determined by the Virginia

Department of Transportation and is currently $.83 per access line. Some providers maintain no

access lines and so Herndon received no fees. Herndon rcceives $182,870 per year from the

public rights-of-way use fee. Herndon also charges small incidental fees for street opening

'NOf9117.

5



permits to ensure public safety. The telecommunication providers do not pay these fees because

they were preempted by the public rights-of~way use fee, through a permit process for

coordination and public safety is still undergone in every case.

The Council charges a standard $2,550 per month for use of its water towers for

telecommunication facilities The fee and charges for cable service providers are based on and

controlled by town, federal, and Virginia law as weIl as on negotiations that underlay the

agreement by Herndon and the cable providers for these cable franchises.

V. Local Policy Objectives.

The Commission asks what "policy goals and other objectives" underlie the local

. d I . I' (,pracl'1ces an C 1argcs 111 t 11S area.

In Herndon, our policies are designed to achieve the following:

Facilitate the responsible deployment of services; make the services broadly available;

ensure public safety; avoid traffic disruption; maintain and repair roadways; prevent public

disruption and damage to abutting property; minimize accelerated deterioration to roads that

accompanies street ClIts; satisfy aesthetic, environmental, or historic preservation concerns;

avoid damage to the property of others: obtain fair compensation for lise of public propeny,

where allowed by lawaI' the Commonwealth.

VI. Possible Commissioll IIctiollS.

Finally, the Commission asks what actions the Commission might take in this area7

As noted above, Herndon strongly urges the FCC to refrain from regulating local right-

of-way management and facility placement processes. These are highly fact-specific matters,

6 NOI 'IT 22.

7 NOI 'IT 36.
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which turn on local zomng and engineering practices, local c'nvironmental and historical

conditions, local traffic and economic development patterns, and other significant community

concerns and circumstances. These matters are managed by local staffs with considerable

expertise. [mposing a federal regulatory regime would create unnecessary costs for our

community, and it would have the potential to undermine important focal policies. Likewise,

Commission regulation of charges for use of the rights-of-way could have significant impacts on

the community, and may actually make it infeasible to continue. to maintain or provide imp0l1ant

public services. II' the Commission feels compelled to act in this area at all, it should limit itself

to creation of useful forms, voluntary programs, and educational activities, and to implementing

its own recommendations in the National Broadband Plan for working cooperat.ively with state

and local governments.

CONCLUSION

Herndon urges the Commission to conclude that right-of-way and facility management

and charges are not impeding broadband deployment. As indicated above, in Herndon, our

policies and procedures are designed to protect important local interests, and have done so for

many years. There is no evidence that the policies have impaired any company from providing

broadband service here, and there are many reasons to believe that federal regulations would

prove costly and disruptive to our community.
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Respectfully submitted,

~~
By: Arthur A. Anselene -----

Town Manager

P.O. Box 427

Herndon. Virginia 20170-0427

lj~;}
IrttY/1(.t1u

Richard B Kaufman, Towl
Town of Herndon, Virgi d

730 Elden Street
P.O. Box 427
Herndon. Virginia 20172-0427
703-787-7370 phone 703-435-1034 fax
VSB # 14259
CounseljiJr Town afHerndon. Virginia

cc: National League of Cities, Bonavita@nlc.org
National Association of Counties, jarnold@naco.org
NATOA. straylor@natoa.org
The United States Conference of Mayors. rthaniel@usmayors.org
Virginia Municipal League, mnynn@vml.org
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